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Equality Act 2010

About the briefing

The briefing provides a summary of the key changes that affect disabled students and employees under the new Equality Act 2010.
As the new act replaces the Disability Discrimination Act (DDA) Skill is currently updating the information sheet Understanding the Disability Discrimination Act (DDA)You can still access this guide as many of the key principles in terms of disability remain the same

The Equality Act 2010

Aims

The Act aims to harmonise discrimination law across the different equality strands as well as strengthen the law to support progress towards equality.

Timescales

The Act received Royal Assent on 8 April 2010. The Act came into force on 01 October 2010. The Public Sector Equality Duty will come into force in April 2011.

Protected characteristics

The Act replaces the Disability Discrimination Act (DDA), and creates a piece of anti-discrimination legislation across eight ‘protected characteristics’. These are:

	· Age, 

· Disability, 

· Gender reassignment, 

· Marriage and civil partnership
	· Pregnancy and maternity, 

· Race, 

· Religion or belief, 

· Sex and sexual orientation


Key features for disabled people

Many provisions under the Act remain the same as the DDA. However there are new forms of protection. These are marked (New!) The duty to provide reasonable adjustments has also been strengthened. There have also been changes for schools and general qualifications.

Definition of disability

The definition of disability remains broadly the same as the DDA. A person has a disability if they have a ‘physical or mental impairment’ which has a ‘substantial and long-term effect on their ability to carry out normal day-to-day activities’. 

Direct discrimination 

This occurs when someone is treated less favourably than another on account of having a disability. When deciding whether direct discrimination has taken place a comparator is used.

	Example: A blind woman who meets entry requirements for an IT course is refused because the education provider wrongly assumes that blind people cannot use computers. An appropriate comparator would be a non disabled person who would also meet the entry requirements.


Combined discrimination (New!) 

Someone could also bring a claim if they felt they had experienced discrimination because of a combination of two protected characteristics.

	Example: An older disabled woman is not offered a job at a clothing chain because the employer believes older disabled people do not fit with the ‘look’ of the company.


Discrimination by perception (New!)

This is a new clause meaning that it is illegal for an employer/service/education provider to discriminate against someone they perceive to have a disability.

	Example: A candidate is not offered a place on a University course because the University suspects they have a mental health condition (even though they do not) and they are concerned they will not be able to complete.


Discrimination by association (New!)

Non-disabled people will be able to claim discrimination by association to someone with a protected characteristic.

	Example: An Apprenticeship provider rejects a candidate because they are concerned the candidate’s caring responsibilities (for a disabled partner) will impact on their ability to complete.


Indirect discrimination

This is when a disabled person is disadvantaged by a ‘provision, criterion or practice’ which is broadly applied. These could be policies at work, College rules and qualifications. 

	Example: A University has a policy whereby all students must register for units on an online system. The system is however not accessible to assistive technology. This could well be seen as indirect discrimination against a student with a visual impairment using such technology.


Discrimination arising from a disability (New!)

This is new provision and replaces ‘disability related discrimination’. It is similar to indirect discrimination (above) but differs in two main aspects. Firstly there is no need to show group disadvantage that a ‘policy, criterion or practice’ would put others at a disadvantage. Secondly there is no need for a comparator. The only question is whether the particular person claiming discrimination is treated unfairly.

	Example: A teacher in an FE College decides to rearrange her classroom so the students are in small groups sitting around tables. This is to encourage group work. Unfortunately the rearrangement results in a hearing impaired student sitting sideways on to the front of the classroom and so unable to easily lip-read when the teacher is speaking. This may well be discrimination arising from a disability particularly if the college does not make any reasonable adjustments and cannot justify the change in seating.


The duty to make reasonable adjustments

Employers, education and service providers have a duty to make reasonable adjustments to ensure disabled people do not face ‘substantial disadvantage.’ This could be in relation to a policy, criterion or practice (for example selection criteria for recruitment) or physical features (for examples access to lecture rooms). The duty to make reasonable adjustments remains anticipatory for education providers and providers of service and public functions. 
	Example: A University anticipates that a number of new students may not have declared a disability. It therefore ensures that on induction week information is available in a variety of formats.


Strengthening the duty to make reasonable adjustments (New!)

1. Under the Act ‘substantial disadvantage’ is defined as ‘more than minor or trivial’ and therefore the threshold has been lowered.

2. It is nearly always a reasonable adjustment to provide information in an accessible or alternative format.

3. The costs of reasonable adjustments cannot be passed onto the disabled person.

4. The Act clarifies that all pupils with a disability fall under the duty to provide reasonable adjustments including auxiliary aids and services. Previously the Special Educational Needs and Disability Act 2001 had guaranteed this only for pupils with a statement of special educational needs (SEN).
	Example: A pupil is diagnosed with Type 1 diabetes. They need monitoring and help adjusting to school life with diabetes. The school therefore decides to provide a teaching assistant. The pupil does not have a statement of SEN but this is still likely to be a reasonable adjustment. 


5. If there is a physical barrier to access, organisations must remove, alter or provide a reasonable means of avoiding physical barriers to access.’
	Example: A small employer occupying an old listed building is limited to one meeting room which can be accessed only by stairs. This means that an employee with a limited mobility cannot access the room. Instead the employer explores whether staff meetings could instead be held in the main part of the office. In circumstances where a separate meeting room is absolutely necessary the employer explores whether an external room could be booked. This could mean for example booking an accessible room with a nearby company. In other circumstances the employer may wish to discuss with the employee whether attendance by telephone is acceptable


Pre-employment medical questionnaires (New!)

The Act makes it unlawful in almost all situations for employers to ask job applicants about their health or disability before short listing or offering a job. Employers can however ask disability and health questions if they are necessary:

· to make reasonable adjustments during the recruitment process,

· for diversity monitoring (i.e. to collect information about how many disabled applicants they have)

· to treat the disabled person more favourably (for example, by offering a guaranteed interview to disabled applicants)

· to apply an 'occupational requirement' for a job. For example, a mental health project may want a project worker who has personal experience of mental health

· if the question is relevant to an essential aspect of the job.

Trade and vocational qualifications

The duty to make reasonable adjustments applies to organisations delivering trade and vocational qualifications. Examples might be:

· Any organisation which confers a diploma on people pursuing a particular trade (such as plumbing),

· Colleges offering BTEC or NVQ courses,

· The General Teaching Council

The duty to provide reasonable adjustments applies to the methods of reaching a competence standard but not to the standard itself. A competence standard is an academic, medical or other standard applied for the purpose of determining whether or not a person has a particular level of competence or ability.
General Qualifications 

The duty to make reasonable adjustments applies to organisations delivering general qualifications such as GCSEs, A-Levels, Functional Skills and so on.

	Example: A student with a mental health condition is informed that an oral exam for a general qualification in French has been arranged for 9 am. This is disadvantageous for her as she is needs to take medication in the morning in order to manage her condition. As a result she is often drowsy for several hours after taking her morning dose. The general qualifications body agrees to her request to take the exam later in the day.


General qualifications and the regulator (New!) 

In some cases the regulator (Ofqual in England, SQA in Scotland and DCELLS in Wales) can determine that a part of the qualification should not be subject to a reasonable adjustment. This is designed to protect the ‘integrity of the qualification.’ In doing this the regulator must consult with organisations representing disabled people and publish their reasoning.

For more information see ‘Skill Briefing: General Qualifications and the Equality Act‘

Public Sector Equality Duty (New!)

The Act places a duty on public authorities to eliminate discrimination, harassment and victimisation, to promote equality of opportunity, and to foster good relations. The Act clarifies that in order to do this public authorities may need to treat disabled people more favourably.

The duty applies to public authorities listed under schedule 19 and includes education providers such as colleges and universities and non-departmental public bodies such as the Student Loans Company, Ofqual and the Young People’s Learning Agency.

The Act allows the Government to impose ‘specific duties’ on public authorities on Schedule 19. These are currently being consulted on by the Government Equalities Office. Skill will be responding to the consultation which closes on November 10.
The duty will replace the Disability Equality Duty (DED) and will come into force in April 2011. Until then the DED remains in place.
Codes and Guidance

The Equality and Human Rights Commission (EHRC) will publish codes of practice and Non Statutory Guidance to accompany the Act. Go to the EHRC to download the codes and guidance. Skill is working together with the EHRC on both the codes and guidance.
Codes of practice

The codes will assist courts, tribunals, lawyers and professions in interpreting the new law. The EHRC will publish codes on: 

	· employment, 

· equal pay 

· services, public functions and associations
· Education
	· Public Sector Equality Duty 

· Transport (vehicle accessibility for disabled people)
· Housing


Non Statutory Guidance

This guidance is for people working in organisations delivering education, services and public functions as well as employers. 
There will also guidance for pupils and their parents, students, people using services, public functions and associations as well as jobseekers and employees.
More info:
The Full Equality Act can be downloaded here:

http://195.99.1.70/acts/acts2010/pdf/ukpga_20100015_en.pdf
An easy read version of the Equality Act can be downloaded here:

http://www.equalities.gov.uk/pdf/GEO%20-%20Equality%20Act%20easy%20read%20tagged.pdf
To download the codes and guidance visit the Equality and Human Rights Commission here:

http://www.equalityhumanrights.com/
A briefing on the Equality Act and General Qualifications can be downloaded from the member section of the Skill website.

http://www.skill.org.uk/page.aspx?c=49&p=185
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